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April 14, 2009

Bruce Tait

Harbor Committee

P.O. Box 660

Sag Harbor, NY 11963

Dear Bruce:

Here is a copy of an Appellate Division Second
Department decision in the Law Journal on April 13, 2009
explaining the concept of a special exception use: (1) the use
is “expressly permitted”; (2) the use is subject to conditions;
(3) the listing of a use as a special exception “is tantamount
to a legislative finding that the permitted use is in harmony
with the general zoning plan”; and (4) the conditions cannot
allow a board “unfettered discretion in granting or denying
permlts

Please share this case and this transmittal letter
with the Harbor Committee since each of the four (4)
abovementioned points were discussed at a Committee meeting
recently and the Appellate Division opinion states the
applicable law clearly.

Very truly yours,

Anthony B. Tohill

ABT/1m
Enc.

cc (w/enc.) :
Gregory Ferraris CPA
Tiffany Scarlato, Esq.
VRichard Warren AICP
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es, v, BRIAN X FOLEY
. 10699/08)In

content:ons, the Supreme Cour i

'properly granted the petition. and
‘Board of: :

“allowed in particular zomng

district by Special permit “is tanta-

mount to a legislative finding that
the permitted use is in harmony
with the general zoning plan and -
will not-adversely-affect the neigh-
borhood” (Matter of North Shore:

Steak House v. Board of Appeals of

Inc: Vil. of Thomaston, 30 NY2d at

I8

W

243: see Matter of Twin County Recy-
cling Corp. v. Yevoli, 90 NY2d 1000,
1002; Matter of Wegmans Enters. v.
Lansing, 72 NY2d 1000, 1001; Matter
of Gordon & Jack v. Peterson, 230
AD2d 856). While an applicant for

a specxal permit must still satisfy
the local legislative standards for
the issuance of the permit, those
standards cannot be so general or
imprecise as to give the board or
agency considering the application
unfettered discretion in granting

or denying permits (see Matter

of Robert Lee Realty Co. v. Village
of Spring Val., 61 NY2d 892, 893;
Matter of Tandem Holding Corp. v.
Board of Zoning Appeals of Town of
Hempstead, 43 NY2d 801, 802).

In this case, the petitioner pre-
sented evidence that the proposed
single-family residence was a
permitted use within the J2 Busi-
ness District, that it met all of the
relévant criteria for the issuance
of a special permit (see Town of
Brookhaven Code §85-31.3), that
it was consistent with the existing
development in the surrounding
area, and that it would have fewer
adverse impacts than an as-of-right
commercial use in the district (see
e.g. Matter of Robert Lee Really Co.
v. Village of Spring Val., 61 NY2d-
at 894; Matter of 7-Eleven v. Board
of Trustees of Inc. Vil. of Mineola,
289 AD2d 250; Matter of Lerner v.
Town Bd. of Town of Oyster Bay,
244 AD2d 336, 337; Matter of Serota
v. Town Bd. of Town of Oyster Bay,
191 AD2d 700; Matter of Texaco Ref.
& Mktg. v. Valente, 174 AD2d 674).

" The reasons set forth by the Board

in support of its denial of the peti-
tioner’s amended application for a
special permit were vague, conclu-
sory, and unsupported by factual
data and empirical evidence pre-
sented at the hearing (see Matter
of Gordon & Jack v. Peterson, 230
AD2d 856). Moreover, the Board
impermissibly relied upon a pur-
ported draft Revitalization Plan
for the area which had not been
finalized, which had not beern fur-
nished to the petitioner, and the
enactment of which in the foresee-
able future was doubtful. Under
these circumstances, the petitioner
established its entitlement to the
special permit under the current
zoning, and the Board’s denial of
the application was arbitrary and
capricious.
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